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that appeals to me and that appeals naturally to any intelligent citizen 
of the United States. The question of the retaliation of five or ten 
per cent, or any retaliation that may come from another country, is a 
matter that can be safely ignored by the United States, because of its 
commercial and physical position, but any question of honor and fair 
dealing is a matter of the utmost solicitude. 

DOES THE EXPRESSION "ALL NATIONS" IN ARTICLE 3 
OF THE HAY-PAUNCEFOTE TREATY INCLUDE THE 
UNITED STATES? 

Address of Rear Admiral Charles H. Stockton, President of 
George Washington University. 

In order to justify my contention for the affirmative, I will read 
the principal documents concerning the history of the interoceanic 
canal question which are more or less pertinent to the above ques- 
tion. I feel justified by what I consider the continuous thread found 
in this history that the United States entered in all and every phase 
of the question as a nation joined with one or more others in regard 
to the privileges, benefits and obligations in connection with the use 
of the interoceanic canal when constructed. 

I furthermore maintain that whatever refuge may be found in 
municipal law in the way of technicalities, more popularly known as 
quibbles and evasions, is foreign to international law, which above 
all in its treaties represents an agreement in which honor and fidelity 
to obligation stand foremost. Not only the letter, but the spirit, 
governs. 

Mr. Clay, at the time Secretary of State of the United States, 
wrote to Messrs. Anderson and Sergeant, United States representa- 
tives to the Panama Congress, May 8, 1826, that 

A cut or canal for purposes of navigation somewhere through 
the isthmus that connects the two Americas, to unite the Pacific 
and Atlantic Oceans, will form a proper subject of consideration 
at the Congress. That vast object, if it should be ever accom- 
plished, will be interesting, in a greater or less degree, to all parts 
of the world. But to this continent will probably accrue the larg- 
est amount of benefit from its execution ; and to Colombia, Mex- 
ico, the Central Republic, Peru, and the United States, more 
than to any other of the American nations. What is to redound 
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to the advantage of all America should be effected by common 
means and united exertions, and should not be left to the separate 
and unassisted efforts of any one power. * * * If the work 
should ever be executed so as to admit of the passage of sea 
vessels from ocean to ocean, the benefits of it ought not to be ex- 
clusively appropriated to any one nation, but should be extended 
to all parts of the globe upon the payment of a just compensation 
or reasonable tolls. 

Following is a resolution of the Senate of the United States, adopt- 
ed March 3, 1835 : 

Resolved, That the President of the United States be respect- 
fully requested to consider the expediency of opening negotia- 
tions with the governments of other nations, and particularly 
with the governments of Central America and New Granada, 
for the purpose of effectually protecting, by suitable treaty stip- 
ulations with them, such individuals or companies as may under- 
take to open a communication between the Atlantic and Pacific 
Oceans, by the construction of a ship canal across the isthmus 
which connects North and South America, and of securing for- 
ever, by such stipulations the free and equal right of navigating 
such canal to all such nations, on the payment of such reason- 
able tolls as may be established, to compensate the capitalists who 
may engage in such undertaking and complete the work. 

House Resolution of 1839. In 1839 the canal question was taken 
up in the House of Representatives, on a memorial of merchants of 
New York and Philadelphia, on which an elaborate report was made by 
Mr. Mercer, from the Committee on Roads and Canals. The report 
in conclusion proposed a resolution that the President should be re- 
quested "to consider the expediency of opening or continuing nego- 
tiations with the governments of other nations, and particularly with 
those the territorial jurisdiction of which comprehends the Isthmus 
of Panama, and to which the United States have accredited minis- 
ters or agents, for the purpose of ascertaining the practicability of 
effecting a communication between the Atlantic and Pacific Oceans, 
by the construction of a ship canal across the isthmus, and of secur- 
ing forever, by suitable treaty stipulations, the free and equal right of 
navigating such canal to all nations." This resolution was unani- 
mously agreed to by the House. 
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Mr. Cass, Secretary of State, wrote to Mr. Lamar, Minister to 
Central America, on July 25, 1858: 

The progress of events has rendered the interoceanic routes 
across the narrow portions of Central America vastly important 
to the commercial world, and especially to the United States, 
whose possessions extending along the Atlantic and Pacific coasts 
demand the speediest and easiest modes of communication. While 
the just rights of sovereignty of the states occupying this region 
should always be respected, we shall expect that these rights will 
be exercised in a spirit befitting the occasion and the wants and 
circumstances that have arisen. Sovereignty has its duties as 
xvell as its rights, and none of these local governments, even if 
administered with more regard to the just demands of other na- 
tions than they have been, would be permitted, in a" spirit of 
Eastern isolation, to close these gates of intercourse on the great 
highways of the world, and justify the act by the pretension that 
these avenues of trade and travel belong to them, and that they 
choose to shut them, or,, what is almost equivalent, to encumber 
them with such unjust regulations as would prevent their general 
use. 

Article 35, treaty between the United States and New Granada: 

The United States of America and the Republic of New 
Granada, desiring to make as durable as possible the relations 
which are to be established between the two parties by virtue of 
this treaty, have declared solemnly, and do agree to the following 
points : 

1st. For the better understanding of the preceding articles, it 
is and has been stipulated between the high contracting parties, 
that the citizens, vessels and merchandise of the United States 
shall enjoy in the ports of New Granada, including those of the 
part of the Granadian territory generally denominated Isthmus 
of Panama, from its southernmost extremity until the boundary 
of Costa Rica, all the exemptions, privileges and immunities 
concerning commerce and navigation, which are now or may here- 
after be enjoyed by Granadian citizens, their vessels and mer- 
chandise; and that this equality of favors shall be made to extend 
to the passengers, correspondence and merchandise of the United 
States, in their transit across the said territory, from one sea 
to the other. The Government of New Granada guarantees to 
the Government of the United States that the right of way or 
transit across the Isthmus of Panama upon any modes of com- 
munication that now exist, or that may be hereafter constructed, 
shall be open and free to the Government and citizens of the 
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United States, and for the transportation of any articles of prod- 
uce, manufactures or merchandise, of lawful commerce, belong- 
ing to the citizens of the United States; that no other tolls or 
charges shall be levied or collected upon the citizens of the United 
States, or their said merchandise thus passing over any road 
or canal that may be made by the Government of New Granada, 
or by the authority of the same, than is, under like circumstances, 
levied upon and collected from the Granadlan citizens ; that any 
lawful produce, manufactures or merchandise, belonging to citi- 
zens of the United States, thus passing from one sea to the other, 
in either direction, for the purpose of exportation to any other 
foreign country, shall not be liable to any import duties whatever; 
or, having paid such duties, they shall be entitled to drawback 
upon their exportation; nor shall the citizens of the United 
States be liable to any duties, tolls or charges of any kind, to 
which native citizens are not subjected for thus passing the said 
Isthmus. And, in order to secure to themselves the tranquil and 
constant enjoyment of these advantages, and as an especial com- 
pensation for the said advantages, and for the favors they have 
acquired by the 4th, 5th, and 6th articles of this treaty, the United 
States guarantee, positively and efficaciously, to New Granada, 
by the present stipulation, the perfect neutrality of the before- 
nientioned isthmus, with the view that the free transit from the 
one to the other sea may not be interrupted or embarrassed in 
any future time while this treaty exists; and, in consequence, the 
United States also guarantee, in the same manner, the rights of 
sovereignty and property which New Granada has and possesses 
over the said territory. 

President Polk, in his annual message to the Senate, says, in regard 
to this treaty, as follows: 

4. In entering into the mutual guarantees proposed by the 35th 
article of the treaty, neither the Government of New Granada 
nor that of the United States has any narrow or exclusive views. 
The ultimate object, as presented by the Senate of the United 
States in their resolution (of March 3, 1835) [to which I have 
already referred], is to secure to all nations the free and equal 
right of passage over the Isthmus. If the United States, as the 
chief of the American nations, should first become a party to this 
guarantee, it can not be doubted, indeed it is confidently expected 
by the Government of New Granada, that similar guarantees 
will be given to that Republic by Great Britain and France. 
Should the proposition thus tendered be rejected, we may de- 
prive the United States of the just influence which its accept- 
ance might secure to them, and confer the glory and benefits 
of being the first among the nations in concluding such an ar- 
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rangement upon the Government either of Great Britain or 
France. That either of these Governments would embrace the 
offer can not be doubted; because there does not appear to be 
any other effectual means of securing to all nations the advan- 
tages of this important passage but the guarantee of great com- 
mercial powers that the Isthmus shall be neutral territory. The 
interests of the world at stake are so important that the security 
of this passage between the two oceans cannot be suffered to 
depend upon the wars and revolutions which may arise among 
different nations. 

CLAYTON-BULWER TREATY. 

April 19, 1850, Mr. John M. Clayton, Secretary of State, and Sir 
Henry Lytton Bulwer, British Minister at Washington, signed at that 
capital a treaty, the object of which was in the preamble declared to 
be to set forth and fix in a convention the "views and intentions" of 
the contracting parties "with reference to any means of communica- 
tion by ship canal which may be constructed between the Atlantic and 
Pacific Oceans by way of the river San Juan de Nicaragua, and either 
or both of the lakes of Nicaragua or Managua, to any port or place 
on the Pacific Ocean." 

By Article I of the treaty it was provided as follows : 

The Governments of the United States and Great Britain 
hereby declare that neither the one nor the other will ever ob- 
tain or maintain for itself any exclusive control over the said 
ship canal; agreeing that neither will ever erect or maintain any 
fortifications commanding the same, or in the vicinity thereof, 
or occupy, or fortify, or colonize, or assume or exercise any 
dominion over Nicaragua, Costa Rica, the Mosquito coast, or 
any part of Central America; nor will either make use of any 
protection which either affords or may afford, or any alliance 
which either has or may have to or with any State or people 
for the purpose of erecting or maintaining any such fortifi- 
cations, or of occupying, fortifying, or colonizing Nicaragua, 
Costa Rica, the Mosquito coast, or any part of Central America, 
or of assuming or exercising dominion over the same; nor 
will the United States or Great Britain take advantage of any 
intimacy, or use any alliance, connection, or influence that either 
may possess, with any State or Government through whose ter- 
ritory the said canal may pass, for the purpose of acquiring or 
holding, directly or indirectly, for the citizens or subjects of the 
one any rights or advantages in regard to commerce or navigation 
through the said canal which shall not be offered on the same 
terms to the citizens or subjects of the other. 
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The contracting parties further engaged (Article V) when the in- 
teroceanic canal was completed, to "protect it from interruption, seiz- 
ure, or unjust confiscation, " and to "guarantee the neutrality thereof, 
so that the said canal may forever be open and free, and the capital 
invested therein secure." It was, however, expressly understood 
that the guarantee of protection and security was given conditionally 
and might be withdrawn by both governments or either government, 
if both or either of them should consider that the persons or com- 
pany undertaking or managing the canal had established regulations 
concerning traffic contrary to the spirit and intention of the conven- 
tion, either by making unfair discriminations or by imposing oppres- 
sive exactions or unreasonable tolls. 

By Article VI of the treaty the contracting parties entered into 
the following engagements: 

The contracting parties in this convention engage to invite 
every State with which both or either have friendly intercourse 
to enter into stipulations with them similar to those which they 
have entered into with each other, to the end that all other States 
may share in the honor and advantage of having contributed to 
a work of such general interest and importance as the canal 
herein contemplated. And the contracting parties likewise agree 
that each shall enter into treaty stipulations with such of the 
Central American States as they may deem advisable for the pur- 
pose of more effectually carrying out the great design of this 
convention, namely, that of constructing and maintaining the said 
canal as a ship communication between the two oceans for the 
benefit of. mankind, on equal terms to all, and of protecting the 
same; and they also agree that the good offices of either shall be 
employed, when requested by the other, in aiding and assisting 
the negotiation of such treaty stipulations; and should any dif- 
ferences arise as to right or property over the territory through 
which the said canal shall pass, between the States or Govern- 
ments of Central America, and such differences should in any 
way impede or obstruct the execution of the said canal, the Gov- 
ernments of the United States and Great Britain will use their 
good offices to settle such differences in the manner best suited to 
promote the interests of the said canal, and to strengthen the 
bonds of friendship and alliance which exist between the con- 
tracting parties. 
# * * * * * * * * * * 

Article VIII. The Governments of the United States and 
Great Britain having not only desired, in entering into this con- 
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vention, to accomplish a particular object, but also to establish 
a general principle, they hereby agree to extend their protection, 
by treaty stipulations, to any other practicable communications, 
whether by canal or railway, across the isthmus which con- 
nects North and South America, and especially to the interoceanic 
communications, should the same prove to be practicable, 
whether by canal or railway, which are now proposed to be es- 
tablished by the way of Tehuantepec or Panama. In granting, 
however, their joint protection to any such canals or railways as 
are by this article specified, it is always understood by the United 
States and Great Britain that the parties constructing or own- 
ing the same shall impose no other charges or conditions of traf- 
fic thereupon than the aforesaid Governments shall approve of as 
just and equitable; and that the same canals or railways, being 
open to the citizens and subjects of the United States and Great 
Britain on equal terms, shall also be open on like terms to the 
citizens and subjects of every other State which is willing to 
grant thereto such protection as the. United States and Great 
Britain engage to afford. 

The Clayton-Bulwer Treaty has been superseded by the Hay- 
Pauncefote Treaty, but it will be found in the preamble of the lat- 
ter that the motive and the only motive given for this supersession 
was to remove any objection which may arise out of the convention 
of the iyth April, 1850, commonly called the Clayton-Bulwer 
Treaty, to the construction of such canal under the auspices of the 
Government of the United States, without impairing the "general 
principle" of neutralization established in Article VIII of that con- 
vention, and hence the equal treatment of vessels of all nations as 
established by Article VIII of the Clayton-Bulwer Treaty still re- 
mains. As to the Suez Canal Treaty of 1888, which is adopted by 
the United States as the basis of the rules of neutralization, it must 
be remembered that the Suez Canal Treaty states in Article XII, that : 

The high contracting parties in application of the principle of 
equality concerning the full use of the canal, a principle which 
forms one of the bases of the present treaty, agree, etc., etc. 

Certainly no exception is made in favor of vessels of Turkey or 
Egypt, the owners of the territory through which the Suez Canal 
passes. Hence the term "all nations" means "all nations" in both 
treaties. 

The simple, natural and honest meaning of the words "all nations" 
means every nation without exception. It has been well said that if 
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an exception had been contemplated, the words "all nations" could 
not have been used, and if all foreign nations only were contemplated 
the words "all foreign nations" would naturally have been made use 
of. 

As to the question of the effect of the change of territorial sov- 
ereignty with respect to the term "all nations," let me read Article 
IV of the Hay-Pauncefote Treaty: 

It is agreed that no change of territorial sovereignty or of the 
international relations of the country or countries traversed by 
the before-mentioned canal shall affect the general principle of 
neutralisation or the obligation of the High Contracting Parties 
under the present Treaty. 

The Republic of Panama was recognized by the United States 
November 13, 1903. On November 18, 1903, a treaty, commonly 
known as the Hay-Bunau Varilla Treaty, was concluded between the 
United States and Panama, which after ratification, was proclaimed 
on February 26, 1904. Article XVIII of this treaty states that "the 
Canal, when constructed, and the entrances thereto shall be neutral in 
perpetuity, and shall be opened upon the terms provided for by Sec- 
tion i", of Article HI of, and in conformity with all the stipulations 
of, the treaty entered into by the Governments of the United States 
and Great Britain on November 18, 1901," which, of course, was the 
treaty commonly known as the Hay-Pauncefote Treaty, one of the 
stipulations of which in Article III, I will again repeat : 

"The canal shall be free and open to the vessels of commerce and 
of war of all nations observing these Rules, on terms of entire equal- 
ity, so that there shall be no discrimination against any such nation, 
or its citizens or subjects, in respect of the conditions or charges of 
traffic, or otherwise. Such conditions and charges of traffic shall be 
just and equitable." 

Let me close by asking — 

Shall we sell our birthright in the family of nations for a mess of 
pottage? Shall we lose ourselves and our standing among other civ- 
ilized countries of the world by violating our obligations as commonly 
•understood at the time of the treaty in order to secure a veiled sub- 
sidy for our coastal trade? 

I believe that our best jurists consider that we have violated and 
are violating two treaties at the present time : 

(1) The treaty of 1846 with Colombia; and 



101 

(2) The Fur Seal Treaty with Great Britain, Russia and Japan. 
Shall we add a third violation and with the "dirt" that flies at 
Panama add a flight of the principles of good faith and honorable 

dealing ? 

The Chairman. Now, gentlemen, we will have the pleasure of 
hearing from Mr. Lewis Nixon, of New York City, who will address 
us upon some questions of interest. 

DOES THE EXPRESSION "ALL NATIONS" IN ARTICLE 3 
OF THE HAY-PAUNCEFOTE TREATY INCLUDE THE 
UNITED STATES? 

Address of Mr. Lewis Nixon, of New York, Delegate of the United 
States to the Fourth Pan American Conference. 

There seems to be an impression that the contention respecting the 
right of the United States to remit toll charges on its own vessels is 
an academic question, and that such contention is simply a battle of 
wits. As a fact, it is the most serious determination that has been 
asked of our people for half a century. 

Our foreign trade is in the hands of our commercial rivals, and if the 
Panama Canal policy is not determined aright it will remain there with 
ever strengthening control. Surely no one will deny that a policy 
of preference for our own vessels inaugurated by Jefferson and 
Madison built up our marine and that it would do so again if revived. 

Does any one think for an instant that Great Britain is protesting 
for form's sake and that she will not reap advantage by the destruc- 
tion of such preference? 

We have read only a short time ago what is tantamount to an aban- 
donment of the Hay-Pauncefote Treaty in Great Britain's protest, 
which hies back to the superseded Clayton-Bulwer Treaty, and clings 
to it because in that sixty-two year old document we abandoned the 
Monroe Doctrine and made concessions not to be found in the later 
treaty. 

Great Britain's claim, cleared from a mass of verbiage, is that the 
consideration for the abrogation of the Clayton-Bulwer Treaty was 
to secure equality of treatment for her vessels with those of the 
United States in ordinary commerce. While there is no such con- 
sideration expressed in the Hay-Pauncefote Treaty, nor in the cor- 
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respondence leading up to its ratification, nor by implication, some 
very remarkable and ingenious essays which are models of sophistry 
have been presented with a view to reading into the treaty an inter- 
pretation never intended. 

The interpretation of treaties is founded on international law and 
not statute laws, and must be arrived at mainly through literal con- 
struction and definitions accepted as established in public law. 

We had exact language employed in the Clayton-Bulwer Conven- 
tion to secure equality of treatment, but we search in vain for any 
similar or analogous expressions in the Hay-Pauncefote Treaty. The 
first Hay-Pauncefote Treaty bound us hand and foot and fastened 
upon the United States every restriction of the Clayton-Bulwer 
Treaty. Happily this betrayal of the rights and interests of our 
country was rejected by a patriotic Senate. 

Article VIII of the Clayton-Bulwer Convention says that the two 
governments agree to extend their protection by treaty stipulations to 
any other practical route. So the first Hay-Pauncefote Treaty pro- 
posed, while purporting to remove any objection to the building of 
the canal which may arise out of the Clayton-Bulwer Convention, was 
in reality an adroitly worded supplement to that convention. It ex- 
tended by treaty the stipulated joint protection by which equal treat- 
ment was to be secured as outlined in the second paragraph of Article 
VIII. It did not supersede the Clayton-Bulwer Convention. It 
adopted rules, forbidding discrimination under any condition either 
of peace or war, and made the building of the canal a partnership 
affair in which the United States bore all the burdens and, at the 
same time, through the limitations incurred under the rules of Article 
III, barred the United States from enjoying any of the rights incident 
to construction. 

Of course, this first treaty is a very tender subject with those sym- 
pathizing with Great Britain, but the gradual shaping of the betrayal 
of our country's rights and interests as existing in the first treaty 
into the final treaty gives us a ready means of finding out the intent 
of the last treaty as ratified, and the pourparlers leading to the changes 
show plainly the acceptance by Great Britain of such changes, not 
blindly, but with perfect understanding of their purport. 

There was a connecting link between the first and last treaty which 
throws much light upon our contention, and it is instructive to place 
the preambles and rules for securing the general principle of neutrality 
in parallel. 
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FIRST TREATY. 

(Rejected by Senate.) 
The High Contracting 
Parties, desiring to pre- 
serve and maintain the 
"general principle" of 
neutralization established 
in Article VIII of the 
Clayton-Bulwer Conven- 
ton, adopt, as the basis 
of such neutralization,- 
the following rules, sub- 
stantially as embodied in 
the convention between 
Great Britain and cer- 
tain other Powers, 
signed at Constantinople 
October 29, 1888, for 
the free navigation of 
the Suez Maritime Ca- 
nal, that is to say: 

1. The canal shall be 
free and open, in time 
of peace as in time of 
war, to the vessels of 
commerce and of war of 
ALL NATIONS, on 
terms of entire equality, 
so that there shall be no 
discrimination ■■ against 
any NATION or its citi- 
zens or subjects in re- 
spect of the conditions 
or charges of traffic, or 
otherwise. 

The remaining rules 
refer to blockading and 
treatment of belliger- 
ents, except that Rule 7 
says : 

No fortifications shall 
be erected commanding 
the canal or the waters 
adjacent. 

There is. however, a 
further article which 
says : 

The Hiorh Contracting 
Parties will, immediately 
upon the exchange of 
ratifications of this Con- 
vention, bring it to the 
notice of the other Pow- 
ers and invite them to 
adhere to it. 



SECOND TREATY. 

(Suggested 'by Great 
Britain.) 

The United States 
adopts, as the basis of 
the neutralization of 
said ship canal, the fol- 
lowing rules, substantial- 
ly as embodied in the 
convention of Constanti- 
nople, for the free navi- 
gation of the Suez Ca- 
nal: 

1. The canal shall be 
free and open to the 
vessels of commerce and 
war of ALL NA- 
TIONS, which shall 
agree to observe these 
rules, on terms of entire 
equality, so that there 
snail be no discrimina- 
tion against any nation 
so agreeing, or its citi- 
zens or subjects, in re- 
spect of the conditions 
or charges of traffic or 
otherwise. Such condi- 
tions and charges of 
traffic shall be just and 
equitable. 

The remaining rules 
refer to blockading and 
the treatment of bellig- 
erents, but Rule 7 pro- 
hibiting fortifications is 
omitted. 



FINAL TREATY. 

(Ratified by Senate.) 
The United States 
adopts, as the basis of 
neutralization of such 
ship canal, the following 
rules, substantially as 
embodied in the Con- 
vention of Constanti- 
nople, * * * for the free 
navigation of the Suez 
Canal, that is to say: 

1. The canal shall be 
free and open to the ves- 
sels of commerce and of 
war of ALL NATIONS 
observing these rules, on 
terms of entire equality, 
so that there shall be no 
discrimination against 
iany such NATION, or 
its citizens or subjects, 
in respect of the condi- 
tions or charges of 
traffic, or otherwise. 
Such conditions and 
charges of traffic shall 
be just and equitable. 

The remaining rules 
refer to blockading and 
the treatment of bellig- 
erents, but Rule 7 of the 
first treaty forbidding 
fortifications is omitted. 
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The second treaty given above was submitted by Lord Lansdowne 
as a proposed amendment of the first treaty. But note the efforts to 
retain a contract participation. The italicised phrases in the second 
treaty as suggested by the British Government are so worded as to 
preserve the partnership and to extend the contract participation of 
other nations by their agreeing to observe the rules, such agreement 
being secured by limiting the use of the canal to those so agreeing. 

Lord Lansdowne, in his memorandum of August 3, 1901, suggests 
the second' treaty as shown above, printing his proposed amendments 
in italics. He says: 

I would suggest the insertion in Rule 1, after "all nations" of 
the words "which shall agree to observe these rules," 

and his suggested phrasing of this rule is given in his communication 
as follows: 

The canal shall be free and open to the vessels of commerce 
and of war of all nations "which shall agree to observe these 
rules," on terms of entire equality, so that there shall be no dis- 
crimination against any nation so agreeing, or its citizens or sub- 
jects, in respect of the conditions or charges of traffic, or 
otherwise. 

I have already referred a number of times to this very clear exhibit 
of the meaning of "all nations" in the text of Rule 1 as ratified, but 
some, intentionally, and others without adequate study, have missed 
the significance of the Lansdowne connecting link, so I shall give a 
primer-like demonstration. 

English diplomacy expected to secure a contract right in canal 
administration, in the first treaty, by Great Britain and the United 
States bringing such rules to the notice of the other Powers; in the 
Lord Lansdowne draft, since Great Britain no longer joined in the 
adoption of the rules, by printing after all nations the words which 
shall agree to observe these rules. 

The claim that, after we had adopted the rules, all nations which 
shall agree to observe them includes the United States, would not 
hold against the logic of a child. 

But follow down the draft suggested by Lord Lansdowne and we 
find that "there shall be no discrimination against any nation so agree- 



105 

ing." This nation is certainly one of the "all nations" mentioned 
above as a natural consequence. 

The United States adopts these rules. Under the Lansdowne draft 
other nations were to agree formally to observe the rules. With 
whom, pray, were they to agree — with one another? Of course not; 
they agreed separately with the United States as the party making the 
rules which they must agree to observe as a precedent to the use of the 
canal under the conditions covered by such rules. "All nations" of 
course includes the same Powers in all three exhibits and the Lans- 
downe draft clearly shows which they are. 

So certainly "all nations" in the Lansdowne draft could not include 
the United States, and in consequence does not include the United 
States in the ratified treaty. 

Mr. Hay is very clear upon this interpretation when he says that 
the amendment proposed by Lord Lansdowne would make Rule 1 
more objectionable than would the third article of the first treaty 
which was stricken out by the Senate, for that only invited other 
Powers to come in and become parties to the contract after ratifica- 
tion, while the Lansdowne draft would compel other Powers to come 
in and become parties to the contract in the first instance as a condi- 
tion precedent to the use of the canal by them. 

Mr. Hay says: 

An amendment to Lord Lansdowne's amendment was proposed 
and agreed upon, viz.: 

To strike out from his amendment the words "which shall agree 
to observe" and substitute therefor the word "observing" and in 
the next line to strike out the words "so agreeing" and to insert 
before the word "nation" the word "such." This made the clause 
as finally agreed upon: 

"The canal shall be free and open to the vessels of commerce 
and of war of all nations observing these rules, on terms of entire 
equality, so that there shall be no discrimination against any such 
nation, etc." 

Thus the whole idea of contract right in the other powers is 
eliminated, and the vessels of any nation which shall refuse or 
fail to observe the rules adopted and prescribed may be deprived 
of the use of the canal. 

Can any one claim that the nations referred to are not the same 
in the Lansdowne and final drafts, since in one case they agree to 
observe and in the other they observe. 
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National self-respect requires a refutation that this was a cunning 
means to secure an unfair provision not fully understood by the British 
Government. I need only to quote from Lord Lansdowne's letter of 
October 23, 1901, to Lord Pauncefote, in which he says : 

Mr. Hay has suggested that in Article III, Rule 1, we should 
substitute for the words "the canal shall be free and open to the 
vessels of commerce and of war of all nations which shall agree 
to observe these rules," etc., the words "the canal shall be free 
and open to the vessels of commerce and of war of all nations 
observing these rules," and in the same clause, as a consequential 
amendment, to substitute for the words "any nation so agreeing" 
the words "any such nation." His Majesty's Government were 
prepared to accept this amendment, which seemed to us equally 
efficacious for the purpose which we had in view, namely, that of 
insuring that Great Britain should not be placed in a less advan- 
tageous position than other Powers, while they stopped short of 
conferring upon other nations a contractual right to the use of 
the canal. 

Now, this statement of Lord Lansdowne refers directly to Rule 1 
of Article III, which we are now discussing, and shows that he did 
not include the United States in "all nations" as there referred to, 
while every word of Mr. Hay disproves and refutes the libel upon his 
patriotism and statesmanship that he intended to give to all other 
nations the same rights in this canal that were to be enjoyed by the 
United States. 

Senator Root has several times harkened back to Article VIII of 
the Clayton-Bulwer Convention for an argument to support his con- 
tention that we must treat the vessels of war and commerce of Great 
Britain upon terms of equality with our own vessels under all cir- 
cumstances. 

The entire Clayton-Bulwer Convention speaks of equal treatment 
owing to the fact that equal obligations were undertaken in affording 
protection and in guaranteeing neutrality. 

By Articles II and V of the Clayton-Bulwer Convention the two 
governments provided jointly for the building of a particular canal, 
its protection and its neutrality, the latter being secured by joint 
protection. But in Article VIII we find two conditions covered sepa- 
rately in the two paragraphs of the article. 

The first paragraph establishes as a general principle, to apply to 
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all available routes, the particular object accomplished by joint pro- 
tection in earlier articles of the treaty, this object being the neutraliza- 
tion secured in Articles II and V by joint protection. 

The second paragraph provides that if the two countries do extend 
their contract joint protection by treaty stipulation to other routes, 
such routes shall be open to the two countries on equal terms and on 
like terms to other countries willing to join in the protection. 

An important fact in this connection is that either party could 
withdraw the protection by which neutrality and protection was se- 
cured by giving six months' notice, in case such equality of treatment 
was not secured. 

Now, the first treaty did extend such joint protection by treaty 
stipulation and simply supplemented the Clayton-Bulwer Convention, 
but this adroit attempt to secure equal treatment was frustrated by a 
patriotic Senate. 

As provided by the Clayton-Bulwer Convention, the canal specified 
to run through Nicaragua was to be neutralized by the two nations 
jointly: they were to join in the burdens; they were to join in the 
protection; and they were to join hand in hand in controlling the 
canal and in seeing that all nations did have exactly the same treat- 
ment by the company building this canal through a territory alien to 
each of them. 

This partnership control you will see has been definitely and per- 
manently ended by the last treaty, and this termination, we see from 
the pourparlers, proves beyond question that Great Britain understood 
this and acted in complete accord with such understanding. 

Equality of treatment under Article VIII was the return for a joint 
assumption of burden and responsibility, yet the British contention is 
that since a certain privilege was obtained through joining in protec- 
tion, this privilege must continue even though Gi;eat Britain is relieved 
from this expensive and burdensome responsibility. That is, in the 
absence of explicit yielding to Great Britain, our rights are to be lim- 
ited or destroyed by implication. But happily the wording of the 
Hay-Pauncefote Treaty is clear upon this point. Is it "equal treat- 
ment" or "neutrality" that is carried over from Article VIII? The 
preamble to the articles of the treaty says: the objections that may 
arise from the Clayton-Bulwer Convention to the construction of the 
canal are to be removed "without impairing the general principle of 
neutralization established in Article VIII." We supersede the treaty 
in every other respect. 



108 

Rule 1 of Article III says that the United States adopts as the 
basis of neutralisation certain rules substantially as embodied in the 
Suez Canal Treaty. And further light is thrown upon the meaning 
by the fact that in modifying the Suez rules only such parts as pro- 
vided for neutralisation were retained and all references to equal 
treatment thrown out. 

But Great Britain, and some American supporters of her protest, 
say that, so long as she is not permitted to join in protection, that 
neutrality secured by our protection becomes the same as equal 
treatment secured by joint protection. It shows the demoralization 
of the public mind on this question when such preposterous con- 
clusions are taken seriously. I should be the last one to decry British 
diplomatic capacity, nor do I find anything wrong in their diplomats 
making the best case possible for their government. They certainly 
act upon Madame de StaeTs saying that: "The patriotism of na- 
tions ought to be selfish." It has long been a favorite expedient 
of British diplomatists to lay claims long in advance through pour- 
parlers. So the. ingenious attempts up to the last minute to retain a 
partnership or contract participation in the Hay-Pauncefote Treaty 
were to be expected. 

The Treaty of Ghent, which some of ' those not knowing of its 
provisions are anxious to celebrate, signed fifteen days before the 
battle of New Orleans, provided for the restoration of all territory, 
places and possessions taken by either nation from the other during 
the war, with certain unimportant exceptions. . 

But the minutes of the conference at Ghent kept by Albert Gallatin 
represent the English commissioners as declaring in exact words 
through Mr. Goulburn: 

We do not admit Bonaparte's construction of the law of na- 
tions. We cannot accept it in relation to any subject-matter 
before us. 

While the American commissioners did not appreciate the meaning, 
it became known afterwards that the British Ministry did not intend 
the Treaty of Ghent to apply to the Louisiana Purchase at all. From 
1803 to 1815, Pitt, the Duke of Portland, Granville, Perceval, Lord 
Liverpool and Castlereagh, denied the right of Napoleon to sell the 
territory to us. 



109 

The words used by Mr. Goulburn were meant to lay the founda- 
tion for a claim on the Louisiana Purchase entirely external to the 
provisions of the Treaty of Ghent. And if Pakenham had not been 
defeated we should have been deprived of this territory and should 
have had no canal. 

We had a similar prior filing by Sir Henry Bulwer of a statement 
that the British Government did not understand the engagements of 
the Clayton-Bulwer Convention to apply to British settlements at 
Honduras or its dependencies. 

Fortunately, though, in the case of the Hay-Pauncefote Treaty the 
negotiations support all the American contentions as the letters ex- 
changed clear up all points in dispute, and clearly restrict the sphere 
of operation of the rules to a field in which they affect all persons 
and vessels alike. 

I have already referred to the different paragraphs of Article VIII, 
but Mr. Hay is so freely quoted in what he might say were he alive 
that I wish to advance the evidence of his written ideas at the time 
of the negotiations. In the memorandum prepared by him we find, 
in referring to Article IV of the Hay-Pauncefote Treaty: 

It is thought to do entire justice to the reasonable demands 
of Great Britain in preserving the general principle of neutralisa- 
tion and at the same time to relieve the United States of the 
vague, indefinite, and embarrassing obligations imposed by the 
eighth article of the Clayton-Bulwer Convention. 

And yet, while plainly done away with by Mr. Hay, who in good 
faith preserves the general principle of neutrality, we find Senator 
Root in his Senate speech endeavoring to revive these same vague, 
indefinite and embarrassing obligations of Article VIII. 

Let us read Article III-A of the second treaty as suggested by 
Great Britain: 

In view of the permanent character of this treaty, whereby 
the general principle established by Article VIII of the Clayton- 
Bulwer Convention is reaffirmed, the high contracting parties 
hereby declare and agree that the rules laid down in the last 
preceding article shall, so far as they may be applicable, govern 
all interoceanic communications across the isthmus which con- 
nects North and South America, and that no change of territorial 
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sovereignty, or other change of circumstances, shall affect such 
general principle or the obligations of the high contracting parties 
under this present treaty. 

Did we accept this ? Not at all. Consistent with the finrt principle 
of refusing direct or indirect efforts to secure equal treatment with 
United States vessels or to invalidate Article II vesting in us the 
enjoyment of the rights incident to construction, it was changed to 
the following, appearing as Article IV in the Hay-Pauncefote 
Treaty : 

It is agreed that no change of territorial sovereignty or of the 
international relations of the country or countries traversed by 
the before-mentioned canal shall affect the general principle of 
neutralization or the obligation of the high contracting parties 
under the present treaty. 

Lord Lansdowne explains his consent to this change by saying that 
Mr. Hay contended that the general principle of neutrality was 
already mentioned in the preamble and that to reiterate the idea in 
still stronger language and to give Article VIII of the Clayton-Bulwer 
Convention what seemed a wider application than it originally had 
would not meet with acceptance by the United States. Mr. Hay 
never intended that the rules for conserving neutrality should govern 
all interoceanic communication and naturally refused to permit any 
such idea to find lodgment in the treaty. 

No one will question or deny that the rules of Article III are to be 
taken together. If the interpretation of one rule as forbidding pref- 
erence for our own vessels of commerce and war renders the remain- 
ing rules absurd we have reasons as old as Euclid's teachings for 
setting such interpretation aside. 

Rule 1 says that the canal shall be free and open to the vessels of 
commerce and war of all nations observing these rules upon terms 
of entire equality. Now they construe this to mean that we are 
prevented from preferring our own vessels of commerce. 

But if it applies to vessels of commerce it must in exact terms 
apply to vessels of war. 

In other words, under any unquibbled construction of this section 
we cannot exclude vessels of war and include vessels of commerce 
under our flag unless we are in a class apart, as of course we are. 
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Please read Sections 1, 2, 3, 4, 5 and 6, for they must be read 
together to clear up this question. 

All, I believe, will admit that the constitutional authority to build 
this canal existed in the war power of the United States. Two 
Presidents have confirmed this view in their statements that this 
canal is an addition to our war power, as it admits of quicker 
transfer of our na\ r al forces from one ocean to another. 

Yet advocates of the British contention take the stand that we are 
forbidden to discriminate in favor of our own vessels of commerce, 
and as vessels of war and commerce are linked together, to be con- 
sistent they must argue that we cannot discriminate in favor of our 
own vessels of war. 

Hence they must take the position that if during war with a foreign 
Power we find an enemy's man-of-war in the canal, we cannot drive 
it out, and if it leaves such waters we must wait twenty-four hours 
before giving chase. And since under Article II we are given the 
"exclusive right of providing for the regulation and management of 
the canal," if engaged in war our ships find themselves in the canal 
must chase themselves out. Can we reach any other logical sequence 
of their stand? Need its absurdity be pointed out? 

The rules in their entirety are simply a means of defining the 
conditions under which we shall hold the canal neutral. There has 
been so much international misrepresentation that this fact has not 
been grasped except by those who have given this subject exhaustive 
study. 

The usefulness of these rules in respect to neutral treatment and 
how they are apart from tolls and regulations connected with the 
commercial use of the canal is not usually understood on account of 
the insincerity of those who attempt to uphold the British contention 
by ignoring the object to be attained by the rules as well as the clear 
provisions of Article II of the treaty. 

I heard an eminent authority make the statement a few days ago 
that if Mr. Hay were alive he would say that the toll exemption 
clause was in violation of the treaty. Unfortunately Mr. Hay is not 
here, but he is on record in correspondence connected with the nego- 
tiations of the treaty in which he says: 

Upon due consideration of these suggestions, and at the same 
time to put all the Powers on the same footing, viz., that they 



112 

could use the canal only by complying with the rules of neutrality 
adopted and prescribed, an amendment to Lord Lansdowne's 
amendment was proposed and agreed upon. 

This amendment, according to Mr. Hay, secured the following : 

Thus the whole idea of contract right in the other Powers is 
eliminated and the vessels of any nation which shall refuse or 
fail to observe the rules adopted and prescribed may be deprived 
of the use of the canal. 

Here we find in Mr. Hay's own written words a full appreciation 
of the fact that these are rules of neutrality and that they are binding 
upon the vessels of other nations. 

This, reduced to simple phrasing, is that we only ask other nations 
to obey our rules of neutrality and we pledge ourselves that even in 
war in which we are not engaged this strait shall be held" free and 
neutral by us to even the war vessels of belligerents, they being 
required to continue on their good behavior when they pass from the 
high seas to waters under our control, management, protection and 
ownership. 

Let us see whether the British Government considers these rules 
as being formulated for the commercial control of the canal. Lord 
Lansdowne, under date of August 3, 1901, wrote: 

It would appear to follow that the whole responsibility for 
upholding these rules and thereby maintaining the neutrality of 
the canal would henceforward be assumed by the Government 
of the United States. 

In the same communication he says: 

While indifferent as to the form in which the point is met, 
I must emphatically renew the objections of his Majesty's Gov- 
ernment to being bound by stringent rules of neutral conduct not 
equally binding upon other powers. I would therefore suggest 
the insertion in Rule 1 after "all nations" of the words "which 
shall agree to observe these rules." This addition will impose 
upon other powers the same self-denying ordinance as Great 
Britain is desired to accept, and will furnish an additional security 
for the neutrality of the canal, which it will be the duty of the 
United States to maintain. 
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We know this effort to obtain a contract right in canal management 
was defeated, but no one can logically contend that this does not 
show a clear appreciation and acceptance of the fact that these rules 
are for the purpose of denning our understanding of our neutral 
obligations. 

Of course, as the final treaty is worded, we find in the words of 
Mr. Hay: 

That no other power had now any right in the premises or 
anything to give up or part with as a consideration for acquiring 
such a contract right. 

Certainly no one will say that "all nations" as used in the above 
quotation from Lord Lansdowne's communication includes the United 
States. 

Following the use of the word "nations" and comparing Rule 1 
of the second and final treaties given above, no open-minded man will 
deny the fullest British endorsement of the fact that "nations" as 
therein used refers to all other nations except the United States. 
The only conclusion is that, instead of asking all nations to agree to 
observe these rules as a precedent to the use of the canal by the vessels 
of such nations, we adopt the rules and require all nations to observe 
them, and, under circumstances so clearly evidenced by the pour- 
parlers, the. United States could not be one of "all nations" therein 
referred to. 

This is why well-informed English diplomats leave to American 
symphathizers the task of influencing the American public mind by 
the continued assertion that "all nations" includes the United States 
when it is only necessary to follow the evolution of the phrase through 
successive treaties to know that it does not. 

Senator Root, in his various speeches, refers to the views of our 
past statesmen as indicative of our policy regarding a canal. When 
these were given everyone contemplated a canal through alien terri- 
tory whose governments were weak. If we expected European coun- 
tries to respect the sovereignty and neutrality of the land of such 
countries we should set an example ourselves. Conditions, as he very 
well knows, are entirely changed. 

But I resent the general assumption that we could not have built a 
canal without Great Britain's permission. The Monroe Doctrine 
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already barred Great Britain from doing what she agreed not to do 
in the Clayton-Bulwer Treaty, and the first Hay-Pauncefote Treaty 
was considered, as was the Clayton-Bulwer Treaty, in violation of 
the Monroe Doctrine, and was denounced by the Democratic party 
in its Denver Platform. 

So, while I will refrain from extensive and immaterial quotations 
from past statesmen, I must refer, in this instance, to an official 
report. The Committee of Foreign Relations of the Fifty-first Con- 
gress presented a report containing a review of the history of the 
Claytpn-Bulwer Treaty, and it reported to the Senate its conclusion 
that it had become obsolete and that: 

The United States is at present under no obligations, measured 
either by the terms of the convention, the principles of public law 
or good morals, to refrain from promoting, in any way it may 
deem best for its own interests, the construction of this canal 
without regard to anything contained in the convention of 1850. 

To this report are appended the names of every member of the 
committee, among them two who have held the office of Secretary of 
State, Messrs. Evarts and Sherman. 

There is an idea prevalent that the rules for neutrality are not 
applicable in their entirety to neutral obligations, and that Rule 1 
is inconsistent unless applied to peaceful commerce. Let us examine 
them as briefly as possible. 

The intention is to make sure that we shall not play favorites in 
time of war by extending any special privileges or treatment to one 
belligerent as against another, either by hindering or delaying his 
vessels of war or by interfering with his vessels of commerce. Hos- 
tile operations might be hampered, even by unjust or inequitable 
charges exacted in such a way that under particular circumstances 
such charges might bear more heavily on one belligerent than another. 
So we agree not to discriminate as between nations in respect of the 
conditions or charges of traffic or otherwise — not simply tolls, but 
any rules affecting passage through the canal in the interest of one 
belligerent as against another. 

This is the condition of equality of treatment meted out to belliger- 
ents under the rules we have adopted to secure the neutralization of 
the canal. We can only be neutral as between others, we cannot be 
neutral in case we are ourselves a belligerent. While this was ad- 
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mitted by Lord Lansdowne, we find Sir Edward Grey, realizing that 
such prior admission was damaging to their case, endeavoring to extend 
us certain special rights for our men-of-war on the score that we 
now have sovereign rights in the Canal Zone. This is a dangerous 
concession, for if we are in a class apart with our men-of-war, we 
are, of course, in a class apart with our merchant vessels, and changes, 
in vital respects, brought about by changed relations of principals, 
render the entire treaty voidable. 

Since Dr. Oppenheim states in his recent booklet that we have no 
such rights, a quotation from Sir Edward Grey's protest will be of 
interest. The protest says: 

Now that the United States has become the practical sovereign 
of the canal, His Majesty's Government do not question its title 
to exercise belligerent rights for its protection. 

Since successful contention that "all nations" includes the United 
States is manifestly impossible, the United States is of course in a 
class apart. While this was conceded February 22, 1901, by Lord 
Lansdowne, and by Sir Edward Grey in the late protest by the British 
Government, we find a labored argument in a recent booklet by Dr. L. 
Oppenheim, Professor of International Law at the University of 
Cambridge, which, taking as an axiom the fact that the United States 
is not in a class apart, proves to his satisfaction that we too are pre- 
vented from using the canal to our advantage in time of war. As 
his premise is wrong, his conclusion cannot hold, and in view of the 
fact that what he contends for is already conceded by the British 
Government, his inferences may be ignored. While wrong as to 
his premises, however, he is too well versed in international law 
to attempt to give a strained and impossible definition to "neutrality." 
He says: 

There ought, however, to be no doubt that the United States 
is as much bound to obey the rules of Article III of the Hay- 
Pauncefote treaty as Great Britain or any other foreign state. 
These rules are intended to invest the canal with the character 
of neutrality. If the United States were not bound to obey them, 
the canal would lose its neutral character, and, in case she were 
a belligerent, her opponent would be justified in considering the 
canal a part of the region of war and could, therefore, make it 
the theatre of war. 
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Great Britain contended during the negotiations that, while other 
nations, if our enemy, were free to violate the neutrality of the canal 
in time of war in which we were engaged, she as a party to the treaty 
could not. Lord Lansdowne said, August 3, 1901 : 

I understand that by the omission of all reference to the matter 
of defence the United States Government desire to reserve the 
power of taking measures to protect the canal, at any time when 
the United States may be at war, from destruction or damage at 
the hands of enemy or enemies. 

Mr. Hay clearly states his sense of our rights, and they are in 
accord with Lord Lansdowne's, when he states that the effect of the 
omission of the words "in time of peace as in time of war" is that this 
"would give to the United States the clear right to close the canal 
against another belligerent and to protect and defend itself by what- 
ever means might be necessary." And that this omission dispensed 
with the necessity for the Davis amendment. 

Not only has there been a desire to keep alive the abrogated 
Clayton-Bulwer Treaty, but since the Treaty of Constantinople was 
drawn upon in shaping the rules of neutrality, there is an attempt to 
read into rules adopted by us in Article III for securing neutrality, 
the various obligations of the Suez rules whether found in our rules 
or not. In revising the rules in order to adapt them to the intentions 
of the negotiators, every feature not applying to the neutrality which 
they engaged to offer was stricken out. 

Thus from Article I was taken out: "The canal shall always be 
open in time of peace as in time of war regardless of flag." The 
rules do not guarantee at all times and for all Powers the free use 
of the canal, nor forbid the keeping of men-of-war in or near the 
canal, nor provide that the canal must remain open in time of war. 
In fact, the changes made from the Suez Canal rules clearly put the 
United States in a class apart in all such respects. 

Since the rules as adopted are designed to embody the conditions 
under which we agree to uphold the neutrality of the canal, let us seek 
the definitions of neutrality as given in Dr. Oppenheim's work entitled 
International Law. He says: 

Neutrality may be defined as the attitude of impartiality 
towards belligerents, adopted by third states and recognized by 
belligerents, such attitude creating rights and duties between the 
impartial states and the belligerents. 
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No one but ourselves is permitted to maintain the neutrality of the 
canal; we do not agree to be neutral toward an enemy, hence we 
hold the canal neutral as to other Powers. Again, quoting from Dr. 
Oppenheim : 

Since neutrality is an attitude of impartiality, it excludes such 
assistance and succor to one of the belligerents as is detrimental 
to the other, and, further, such injuries to one as. benefit to the 
other. 

Reading Rule 1 of Article III, it covers such contingencies of im- 
partial treatment in that we treat the vessels of commerce and of war 
of all nations alike, not simply as regards charges and conditions of 
traffic, but in all other ways in which we might aid or succor one or 
injure the other. 

How closely we follow in our rules the Oppenheim doctrines is 
shown by again quoting him: 

Neutrals must prevent belligerents from making use of their 
neutral territory and of their resources for military and naval 
purposes during the war. 

A hurried resume of the rules shows that vessels of war of a 
belligerent must not embark or disembark troops, munitions of war, 
or warlike materials, that the canal must never be blockaded, that 
vessels of war of a belligerent shall not remain within three miles of 
either end, and that a vessel of war of a belligerent shall not depart 
within 24 hours from the departure of a vessel of war. 

In fact, it will be found that every contingency connected with 
belligerent operations is covered by our rules, but that, having adopted 
such rules to preserve the neutrality of the canal, they are not capable 
of being construed nor stretched to cover conditions having to do with 
ordinary commerce unaffected by belligerent operations. 

We have the support of Dr. Oppenheim in this ; following him fur- 
ther in defining and explaining neutrality, we find: 

Neutrality is a condition during a condition of war only. 
Rights and duties deriving from neutrality do not exist before 
the outbreak of war. 
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Hence in applying rules to conserve the neutrality of the canal, such 
rules, if directly applying to accepted understanding of neutral obliga- 
tions, could not be extended to cover the ordinary conditions and far 
more extended existence of peaceful commerce, except by specific 
provisions or by implication from the fact that no articles in the 
treaty granted further powers. 

Now, Lord Lansdowne did attempt to make these rules apply to 
ordinary commerce when he suggested August 3, 1901, an amendment 
that the neutrality rules should "govern all interoceanic communica- 
tions across the isthmus." This was stricken out as explained else- 
where. But we have in force an article covering all communications 
not affected by the obligations and duties of neutrality. Let us read 
this strong, virile and unambiguous Article II, which says : 

It is agreed that the canal may be constructed under the aus- 
pices of the Government of the United States, either directly at 
its own cost, or by gift or loan of money to individuals or cor- 
porations, or through subscription to or purchase of stock or 
shares, and that, subject to the provisions of the present treaty, 
the said Government shall have and enjoy all the rights incident 
to such construction, as well as the exclusive right of providing 
for the regulation and management of the canal. 

We agree in Article III not to use the canal to advance the fortunes 
of any particular belligerent by a frank and open adoption of rules 
of neutrality to be applied by us to the nations of the world as the 
conditions under which they may use the canal. If a belligerent 
should betray the faith we put in him by injuring the canal for hostile 
advantage we could debar such nation from further use of the canal 
after belligerent operations, or penalize such nation in our discretion. 

But outside of such obligations of neutrality, we have in Article II 
full freedom of action. While under our favored-nation treaties we 
shall probably accord in general equal tolls to the vessels of other 
nations, there is nothing to prevent our making reciprocal concessions 
with other nations. I, of course, assumed that Senator Root justified 
on this score his negotiation of the tripartite treaty between Panama, 
Colombia and the United States, extending reciprocal concessions not 
accorded to all other nations. In similar manner the Hay-Bunau 
Varilla treaty extended special privileges to Panama. 

In fact, the treaty of 1846 with Colombia stood in the way of even 
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the equal treatment covered by the superseded Clayton-Buhver treaty, 
as it extended certain privileges in Colombia to the United States by 
virtue of our giving reciprocal conditions of treatment in Colombia 
itself. It is an accepted principle in international law that favored- 
nation treaties do not preclude the extending of a special privilege to 
another nation provided a reciprocal privilege is secured in return. 
Thus the United States negotiated a commercial treaty with the Sand- 
wich Islands in 1876, providing for certain reciprocal trade con- 
cessions. 
The British Government made the following comment thereon : 

As the advantages conceded to the United States by the Sand- 
wich Islands are expressly stated to be given in consideration of 
and as an equivalent for certain reciprocal concessions on the part 
of the United States, Great Britain cannot, as a matter of right, 
claim the same advantages for her trade under the strict letter of 
the treaty of 1851. 

We have the exclusive right to administer the canal and to regulate 
commerce through it in such a way as to possess and enjoy the rights 
incident to construction. If such rights meant that we should have 
no rights not participated in by all other nations, why are the exclusive 
rights vested in us? Certainly the most important right that comes 
to our mind is the particular right of sailing it with our ships. 

Evidently Senator Root's conclusions are that the Monroe Doctrine 
was in no sense binding upon Great Britain, and that her seizure of 
lands, in direct opposition to that doctrine, gave her a "coign of 
vantage which she herself had for the benefit of her great North 
American Empire for the control of the canal across the isthmus." 

England promised nothing in the Clayton-Buhver Treaty that she 
was not barred from holding by the Monroe Doctrine, and she gave 
up nothing, even after promising, and the coign of advantage thus 
embraced is to give rise to a claim over Panama, according to Senator 
Root, for when asked whether the treaty of 1846 did not influence 
the possible extension of the Clayton-Buhver Convention to Panama 
he took a position which seems contrary to the provisions and prece- 
dents of public law and in direct repudiation of the clearly expressed 
attitude of successive administrations of the United States in his reply, 
in which he said that : 
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The whole isthmus was impressed by the same obligations 
which were impressed upon the Nicaragua route, and whatever 
rights we had under our treaty of 1846 with New Granada we 
were thenceforth bound to exercise with due regard and subor- 
dination to the provisions of the Clayton-Bulwer Treaty. 

Every precedent and practice of international law seems in conflict 
with such a stand. 
Dr. Oppenheim says: 

Such obligation as is inconsistent with obligations from treaties 
previously concluded by one State with another cannot be the 
object of a treaty with a third State. 

In case the arbitration so vigorously urged by Senator Root should 
find for Great Britain, should we refuse to accept such finding in 
order to keep our faith under the Panama Treaty or abrogate the 
Panama Treaty in order to submit to the finding? 

And in direct opposition to his present doctrine we know that 
Senator Root negotiated the tripartite treaty between Panama, Co- 
lombia and the United States, extending certain special reciprocal 
rights to these nations. 

I must protest against further use of the defeat of the Bard reso- 
lution to show the intention of the Senate when it discussed the 
treaty, since Senator Bard himself and senators of all political parties 
unite in saying that the resolution was regarded as superfluous, as they 
considered there was nothing in the treaty forbidding discrimination 
in favor of our own vessels. 

While the evolution of the Hay-Pauncefote Treaty proves conclu- 
sively that "all nations" does not include the United States, and that 
hence the United States is in a class apart, it would not be possible 
to apply any other interpretation even if the treaty stood alone. 

While Senator Root is quick to advance and reiterate the action 
of the Senate on the Bard resolution, we do not find him explaining 
why our Senate struck out the provision from Article III-A of the 
Lansdowne treaty, which said that the rules of Article III should 
"govern all interoceanic communication across the isthmus," thus con- 
fining such rules to the conservation of neutrality but not hampering 
the United States in belligerent operations. 

Article IX of the Treaty of Vienna, which provides for the neutral- 
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ity of the free town of Cracow, says that "no armed force shall be 
introduced upon any pretense whatever." 

In the Treaty of Paris, neutralizing the Black Sea, maintenance of 
armaments was prohibited. In neutralizing Luxemburg there was a 
provision that the City of Luxemburg should no longer be treated as 
a federal fortress. Article III of the Treaty of London, November 
14, 1863, neutralizing the Ionian Islands, said: "The fortifications 
constructed in the Island of Corfu, having no longer any object, shall 
be demolished." The Berlin Treaty of 1878, referring to the neu- 
tralization of the Danube, said: "All the fortresses and fortifications 
existing on the course of the river shall be razed and no new ones 
erected." 

Yet, in neutralizing the Panama Canal, the prohibition against for- 
tifications is omitted by mutual consent. 

Senator Root in his Senate speech says: 

When the United States turned its attention toward joining these 
two coasts by a canal through the isthmus it found Great Britain 
in possession of the eastern end of the route which men generally 
believed would be the most available route for the canal. Ac- 
cordingly, the United States sought a treaty with Great Britain 
by which Great Britain should renounce the advantage which 
she had and admit the United States to equal participation with 
her in the control and the protection of a canal across the 
isthmus. 

If this is to validate Great Britain's occupation of the Mosquito 
coast it seems unwarranted. 

The conversion of English lumber camps on the eastern coast of 
Honduras and Nicaragua into what was practically British territory, 
through virtue of occupation in anticipation of the building of the 
Panama Canal, was considered by American statesmen of the period 
as a virtual abandonment of the Monroe Doctrine, as it was. 

In 1848 England seized and occupied Greytown until 1860 under the 
mask of aiding the Mosquito Indians, even crowning an Indian king 
as a "cousin" and "great and good friend" of European sovereigns. 
The salary of the king was £1,000 a year until 1864, when he died: 

Just so long as England deemed it necessary, she kept up her pro- 
tectorate over the Mosquito reservation, getting the Austrian Emperor 
to bolster up her claims in 1880, and it was not till 1894 that the 
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Mosquito coast was turned over to Nicaragua, and this never oc- 
curred till work under Menocal on the Nicaragua Canal, which was 
carried on in 1891 and 1892, was abandoned. 

Shortly before the Clayton-Bulwer Treaty was negotiated, England, 
to clinch her hold on the canal, seized Tiger Island commanding the 
Pacific terminus. 

Mr. Squier, who was sent by our government to Nicaragua, con- 
cluded a treaty with that government, ceding this island to the 
United States. 

Had we taken possession it would have meant war with Great 
Britain. We were in the midst of the discussions of the differences 
leading up to our Civil War, and had we gone to war with Great 
Britain at that time, the Civil War might have been precipitated, with 
the Southern States as possible allies of Great Britain. 

So our government was driven to execute a treaty which violated 
the intent of the Monroe Doctrine. Just as one of the results of the 
Russo-Turkish War was to give England control of Cyprus, so it was 
wished to occupy territory near the canal in British interests, and 
while in the treaty agreeing not to fortify or occupy any part of 
Central America we find her holding fast to the Mosquito coast till 
1894, although in Article I of the Clayton-Bulwer Treaty she agreed 
not to, and to Belize up to the present day. While Senator Root 
freely quotes what Great Britain engaged by treaty to do, he does 
not state that she violated this treaty in letter and spirit. President 
Pierce, in a message in 1856, said : 

It is with surprise and regret that the United States learned 
that a military expedition under the authority of the British 
Government had landed at San Juan del Norte, in the State of 
Nicaragua, and taken forcible possession of that port, the neces- 
sary terminus of any canal across the isthmus within the terri- 
tories of Nicaragua. It did not diminish to us the unwelcome- 
ness of this act on the part of Great Britain to find that she 
assumed to justify it on the ground of an alleged protectorship 
of a small and obscure band of uncivilized Indians whose proper 
name had even been lost to history, who did not constitute a state 
capable of territorial sovereignty either in fact or in right, and 
all political interests in whom and in the territory they occupied 
Great Britain had previously renounced by successive treaties 
with Spain when Spain was sovereign to the country and subse- 
quently with independent Spanish America. 
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Yet, with the facts of history well known to him, we find Senator 
Root making the remarkable statement that: 

Under these provisions the United States gave up nothing that 
it then had. Its obligations were entirely looking to the future; 
and Great Britain * * * gave up its rights to what was sup- 
posed to be the eastern terminus of the canal. * * * Under this 
treaty * * * Great Britain did surrender her rights to the 
Mosquito coast, so that the position of the United States and 
Great Britain became a position of absolute equality. 

Does Senator Root believe that his great prestige with the American 
people will not be hurt if he does not qualify the above statement by 
saying that Great Britain did not loosen her hold on this terminus 
till nearly half a century after the treaty, and that she still holds 
Belize? Does he take the position that the Monroe Doctrine did not 
bar such occupation as England agrees in the treaty not to enforce, 
but continued till 1894? This ingenious building of a foundation for 
equality over the Panama route is demolished by the existence of the 
Colombian Treaty of 1846. 

Does he assume that the Monroe Doctrine, which was abandoned 
in the Clayton-Bulwer Convention, and later in the first Hay-Paunce- 
fote Treaty, is nothing? 

Does he think the adroit attempts to obtain a contract right in the 
special privileges accorded to us in 1846 by Colombia were nothing — 
a danger so great that President Arthur in his annual message of 
December 6, 1881, recommended that we should abrogate the con- 
flicting clauses? A danger, too, apprehended in 1857 when Mr. Cass 
said to Lord Napier that no new guarantee joined in by England was 
desirable. 

Secretary of State Olney, in 1896, said : 

In short, the true operation and effect of the Clayton-Bulwer 
Treaty is that, * * * as respects all water and land inter- 
oceanic communications across the isthmus, the United States 
has expressly bound itself to so far waive the Monroe Doctrine 
as to admit Great Britain to a joint protectorate. 

Naturally the fact that Article VIII provided that the two con- 
tracting parties engaged to invite other nations to enter into similar 
stipulations permitted participation in such protectorate in favor of 
all nations of the world. 
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Why did not Senator Root in his contention respecting coasting 
trade, in citing long-ago intentions of the United States, quote the 
clearly expressed attitude of this country as enunciated in the message 
of President Hayes when Mr. Evarts was Secretary of State: 

The policy of this country is a canal under American control. 
The United States cannot consent to the surrender of this control 
to any European Power or to any combination of European 
Powers. The canal would be the great ocean thoroughfare 
between our Atlantic and Pacific coasts, and virtually a part of 
the coast line of the United States. 

I have looked in vain for any renunciation of this stand. To 
argue that Great Britain, through our agreeing to neutralize a canal, 
still has an overlordship of territory under our sovereignty, putting 
our territory under the servitude of a foreign Power, is to destroy 
our sovereign rights on the isthmus. Senator Root flouts this sov- 
ereignty in his Senate speech of January 21, 1913, saying of the 
Canal Zone: 

It is not our territory except in trust. 

The Hay-Bunau Varilla Treaty does not bear out this statement. 
Article III of that treaty between Panama and the United States 
says: 

The Republic of Panama grants to the United States all the 
rights, power and authority within the zone mentioned * * * 
which the United States would possess and exercise if it were 
the sovereign of the territory within which said lands and waters 
are located to the entire exclusion of the exercise by the Republic 
of Panama of any such sovereign rights, power or authority. 

And under Article XIV covering the payment of the fixed sum of 
$10,000,000.00 and an annual payment after nine years of $250,000.00, 
we find: 

But no delay or difference of opinion under this article or any 
other provisions of this treaty shall affect or interrupt the full 
operation and effect of this convention in all other respects. 



125 

As regards the grant of land in the Zone, Justice Brewer decided 
that such a grant necessarily carried the fee title, as it entirely ex- 
cluded the rights, present or reversionary, of any other proprietor. 
If the United States has all the rights, power and authority within 
the Zone, which its sovereignty of the Zone could possess, and is to 
exercise these powers in perpetuity to the entire exclusion of the 
enjoyment by the Republic of Panama of any such rights, power or 
authority, it is manifest that there is but one sovereign over the Zone 
and that it is the United States. 

Jefferson, in doubt as to the constitutional right to take over the 
Louisiana Purchase, was given an opinion by Chief Justice Marshall 
as follows: 

The Constitution confers absolutely upon the Government of 
the Union the powers of making war and of making treaties; 
consequently, that government possesses the power of acquiring 
territory, either by conquest or by treaty. 

And if we wish British endorsement we find in the protest of Sir 
Edward Grey: 

Now that the United States has become the practical sovereign 
of the canal, His Majesty's Government do not question its title 
to exercise belligerent rights for its protection. 

And let us not forget that in Article I of the Hay-Bunau Varilla 
Treaty the "United States guarantees and will maintain the inde- 
pendence of the Republic of Panama." 

Senator Root also says in his Senate speech that Article VIII pro- 
viding for conditions covered by certain treaty stipulations (never, 
entered into) so influences the Hay-Pauncefote Treaty as to secure 
through it the reciprocal equal treatment provided on Canadian and 
United States lakes and rivers in the Treaty of Washington. He says 
that when Canada attempted to evade these clear provisions we forced 
the Dominion to live up to them. 

Of course we did, and if he can show me provisions for similar 
treatment or any wording in the Hay-Pauncefote Treaty based upon 
the clearly expressed provisions of the Canadian treaties, every one 
will agree that we should extend such treatment under the Hay- 
Pauncefote Treaty. 
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Attempts have been made by a far-reaching canvass to stampede 
our government into doing a great wrong to our people of this and 
future generations. Some of our people, without examining the con- 
tract, have developed a state of mind in which an insistence upon 
secure, moral and legal rights is viewed as a breach of treaty faith. 

Money given by well-meaning and conscientious men to further 
peace has been diverted to spread reflections upon the good faith of 
this country in carrying out its treaty obligations. 

We must be fair to others, but also true to ourselves, and unless 
men, no matter what their attainment or office, can bring better argu- 
ments than perversion of the Bard resolution, disregard of the true 
meanings of terms in international law, quibbling attempts to read into 
the present treaty superseded obligations of a treaty sixty-three years 
old and twelve years dead, and reflections upon the patriotism and 
statesmanship of Mr. Hay by insinuating that if he were alive he 
would say his clearly expressed . safe-guarding of our interests was 
intended to favor Great Britain, such arguments should have no weight 
with open-minded and state-loving citizens of this country. 

Why should the self-evident fact that we should stand fast to treaty 
obligations be an argument for abandoning our treaty rights? 

There is not one word or phrase that even by implication denies our 
right to give free tolls to our vessels in any trade. I am satisfied 
that this is understood and that the strategy of present movements is 
that violent protests against remission of tolls on vessels in the coast- 
ing trade may make us content to rest our case there and not regulate 
commerce in the constitutional and more beneficial way to the nation 
by freeing our vessels from tolls in the foreign trade. 

The Chairman. The Society will now take a recess until half 
past two, at which time we will continue the program. 

[Whereupon, the Society took a recess until 2:30 p.m.] 



